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Flovd Trucking Company 1s one of the shippers which has
experienced 1nadequate rail service from South Plains Switching,
Ltd. Co. i1n Lubkbock. Flovd Trucking bas previously filed comments
supporting the feeder line applicatior filed by PYCO Industries,
Ine. (PYCO}, and opposing the feeder line application filed by
Keokuk Junction Railway Company (KJRY). Floyd Trucking supports
this agency’e grant of PYCO’ s feeder line application, but urges the
Board to reconsider its grant of the KJRY application.

There are two kinds of feeder line applications under 49 U.5.C.
10907, As to both kinds of applirations, the Board must find the
applicant to he financially responsible. 49 U.S.C. 10207 (b) (1) (B} .
However, ag —o the first kind of application --involving lines that
are abandonment candidates, 1n that the line in question 18 =0

designated on a system diagram map {id. 10907(b) (1) (A)(11)} --



that i1s all thar the Board need find before 1t must oraer the sale.

The second kind of applicatior 1nvolves l-nes that are not
designated for abandonment on a system diagram map. As to those
lipes, the Board must find that “the public copvenience and
necessity reguire or permit the sale” of the line in qQuestion. 498
U.5.C. 10907(b) (1) (A){I). *“Where that aspiralion 1s imposed, an
agency 1s arguably required to adopt procedures that result ip the

selection of superior candidates.” Cheney R. Co. v TCC, 902 F.Zd

66, B9 (D.C. Cir. 1990). In addition, 49 U.S.C. 10907(c) (1)
requires the Board to make a series of five findings before 1t “may
find” that public convenience and necessity (“PCN”) reguire ox
permit a sale. One of these five findipgg 1s that “the sale of such
iine will be likely to result in improved railroaa transportation
for shippers that transport traffic over such line.” 49 U_5.C.
10907 (c) (1) (8§) . The buraen 1s on each applicant to show PCN. 49
U.S.C. 10907(c) (2).

Only the second kind of application 1s 1nvolwved here. Thug,
the Board cannot automatically authorize KJRY to acquire the lines
on the grouna that i1t hawy found KJRY to be financlally responsible,
which 1s what Floyd Trucking sees the Board as having dore.
Instead, the Board must find that EKJRY meets the five minimum
rond:f.ions specified 1n 49 U.$.C. 10907 (c) (1} for a finding of PCN,
and, eince KJRY has filed a competing application, that 1ts

application is superior or at least egual to PYCQ’s. See Cheney



R.Co., supra, at 69, citing New South Mea:a Corp. v. FCC, &85 F.Z2d

TR, 715 (D.m Cair. 1682). T1If the ¥JRY application 18 not superior
or at least egual to PY¥YC(0's, then PTk cannot suppory giving SAW an
opportunlity to choose 1. 49 U.S.C. 10607 1s a remedy for shippers.
To allow ar Lncumbent railreoad which bas provided i1nasequate service
to seliect an inpferior appiication hardly serves PCN. It instead
perperuates service inadejuac:es, and subverte the purpose of the
statute to afford shippers a remedy.

KJRY has not met the minimum conditions. It relied exclusivelyw
on PYCO’s showings as to section 10907(c) (1) (AY-(D). Tt cannot rely
on PYCZO’s showing 1r respect to sectior 10807(c) (1) (F), and it made

L d

no adequate showing 1tself. In all feeder line application= to
date, condition (E) has neen met by a <howing of at least =ome
shapper support for the applicant’s praposal TIn this case, *JRY
preserted no shipper support for 1ts proposal. It has not shown how
it will aimprowve sgervice; to the contrary, 1t has exhibited
curprising hoatiiity to the <hipper whirh would pe 1ts chief

customer (FTRY 1introducea 1tseif by accusing PYCO of chexry-

picking,! and bv telling PYCQ’=s councel Lhat it vas entering the

¥JRY “Moraion for Extension of Time” dated July 18, 200¢,

« Declaraticn of Gary Mclaren at pp. 1 £ 3, attached to
FYCC's S2tatement ... Concerning Crossings and Cpposition ... to
KJRY reply ro Reply, dated 28 July 209¢ in F.U. 34899. we
expialned that KJRY'’s conduct was peculiar 1n our letter of 3
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The XKJRY application is neither equal nor superior to PYCO'’s.
PYCO 1ntends to rely upon West Texas & Lubbock Railroad (WTL) to
operate the lines. Whereas FJRY has no operations in Texas, WTL
already successfully operates in the Lubbock areas. Whereas KJRY
znd other gsubeidiaries of Pioneer have evidently peen the subject
cf many complaints and much litigatien,’® WTL has supplied improved
service to PYCO under this Roard’s alternative service orders, ana
notwithstanding lack of cooperation by the incumbent carrier.
FJRY’e application 18 not egual to PYCO’s, let aione superior.

As the Board observed in i1ts August 31 Decision, the management
of SAW has a pattern of retaliatory conduct against shippers. Floyd
Trucking has sought rail service from SAW practically from the
inception of SAW to no avaii. We do not wish to see continued

retaliation from SAW’s nominee. 49 U.S.C. 10807 1s a remedial

October 2004 to the Board in F.D. 34890 and 3492Z.

3 Accorcing tc the reccrd, PYCO scught discovery on these
1ssues from FPioneer and KJRY (on the ground among others of
1inadequate time to compile from public sourcea, see PYLU’Ss
“Comments on KJRY Feeder Line Application” dated 24 October 2006,
at p. 5, 1n F.D. 34880 and F.D. 2492Z2), but Pioneer and KJRY
stonewalled. Id. PYCO furnished extensive evidence of problems
wlith Pioneer subsidiaries, includang ¥KJRY, 1n PYCO’s “Reply to
FJRY Metion to Strike Portions of P¥C(Q’s Rebuttal and Renewed
Requesat for Sanctions Against ¥JRY” dated 31 Octeober at pp. 14 et
seq. in F.D. 34990 and 349Z2. Floyd Trucking agrees with PYCO's
contention 1n PYCO’s petition for reconsideration that i1t was
material error for the Board to order Pioreer and KJRY to respond
to PYCO’s aiscovery reguests on these marters, and then to fa:l
to order the sarctions requested by PYCQO when Pioneer and KJRY
stonewalled. ¥JRY’s application should have been rejected due to
thie conduct. 1In any event, the evidence shows that KJRY 1s not
likely to improve service in Lubbock.
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statute, not something to be used to perpetunate shipper misery.
Floyd Trucking therefore requests that the Board reconsider its
Decision of August 31, 2007, insofar ae that Decision grants ¥JRY's
application. Filoyd Trucking alsc joins in PYCD’s request thar the
grant, or any closing thereunder, be stayed pending reconsideration
and, 1f necessary, judicial review.
I cerrify service by US Mairl, postage pre-paid, first class on

the date below op the attorneys for other parties listed below.

Res ecg_p%bml%
Mr‘. 0 { ¢ loy ..,%mager
Floyd Trucking Company
P.O. Box 30

Brownfield, TX 79316
806-745-27249

Dated: L? /5707

cc Thomas F McFarland
208 South Lafalle St., Suite 1890
Chicago, IL ADA0D4-1112

John D Heffner
1750 ¥ Street, N.W., Suite 350
Washingtor, D.C. 20004

William Mullins

Baker & Milier

2401 Pennsylvania Ave., NW, Suite 300
Washington, D.C. 20037

Charles H. Montanqge
426 NW le2d St.
Seattle, WA 98177

Andrew P. Golastein

McCarthy, Sweeney & Harkaway
2175 K Streetr, N.W., Suite 600
Washington, D.C. 20036



